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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 411 (D) / 2010 
 
 

1. Shri Kamal Saikia, .................. Claimant 
 Son of  Late Kuhiram Saikia. 
 R/O Vill. Meneha Gaon, 
 P.O. & P.S. Laluk  
 Dist. Lakhimpur, Assam.  
 
  

-Versus- 
 
1. Shri Sankar Mahato  ..................... Opp. Parties 
 Son of Shri Upendar Mahato 
 34, B.T. Road, Kolkata 700002 
 Permanent Address: 
 Pathakor Gaon P.O. Khidirsock. 
 P.S. Targa Dist. Babu Charai, Bihar. 
  
2. Sri Nibhasa Raju 
 S/o Satti Raju 
 Resident of Katreni Kanta, 

Chandra Bos, Suruyana Rayanapuram Bhimabharam 
West Godabari (Andhra Pradesh) 

 (Driver of the vehicle No. AP-16-TW-6495 (Goods carriage HMV)) 
  
3. The Branch Manager 
 United India Insurance Co. Ltd. 
 Himalaya House ( 2nd & 3rd Floor ) 
 38 –B.J.L. Neheru Road. 
 Kolkata -700071. 
 
4. The Branch Manager, 
 The Oriental Insurance Co. Ltd. 
 Tinsukia Branch, P.O. & Dist. Tinsukia.  
 
 

ADVOCATE WHO APPEARS 
 

For the claimant   :-Sri T. Das, Advocate 
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For the Opp No. 1 & 2  :- Ex-parte. 
 

For the Opp No. 3  :- Shri B.K. Sarma, Advocate. 
 
For the O.P. 4   :- Shri M. Baruah, Advocate. 
 
 
Date of Argument   :-  04-06-2016 

 
Date of Judgment   :-  09-06-2016 

 

 
J U D G M E N T 

 
 

  This is a petition filed u/s 166 of MV Act. 

 
  Brief facts of the case is that – 

 
  On 17-03-2010 at about 3-30 P.M. the son of the claimant was 

proceeding towards Jorhat from Guwahati by driving a vehicle bearing No. UP-

563/T-7985 , on the way of journey the son of the claimant stopped the  vehicle 

near village Keherikunda on NH-52 way for some mechanical failure and the son 

of the claimant and the owner of the said vehicle were step down from the 

vehicle and thereafter they were standing behind  the said vehicle for trace out 

the mechanical problem, in the mean time one vehicle bearing registration No. 

WB-23 A/7200 ( Truck) which  was driving by its driver with rash and negligent 

manner, was coming from the back side of the claimant son and suddenly the 

vehicle knocked down the son of the claimant and the owner of the said vehicle. 

Thus, the accident occurred. In the said accident the son of the claimant  and the 

owner the said vehicle were sustained grievous injuries and both of them were 

succumbed for their injuries at the spot. Due to ill health, presently the claimant 

unable to work and unable to earn anything and the family members were fully 

dependent upon the income of the his son. The son of the claimant was a 

professional driver and he used to earn Rs. 8,000/-per month and he was the 

only earning member of his family. At the time of accident the deceased left 

behind him, the claimant and his unmarried sister. Now the claimant has no 

source of income to maintain himself and his unmarried daughter, and the 
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claimant unable to arrange the required expenditure for the marriage of her 

daughter. Hence, he claim for compensation of Rs. 14,74,000/-. 

 

  OP No. 1 and 2 did not contest the case by filing WS. So the case 

proceeds ex-parte against them.  

 
  The WS filed by OP No. 3 i.e. United India Insurance Co. Ltd. 

contesting and controverting all the averment made in the claim petition inter 

alia stating that the claim petition is not at all maintainable in present form. The 

answering O.P. denies any liability as alleged against it by the claimant under the 

provisions of the M.V. Act. The answering O.P. further submitted that if the 

owner and driver of the vehicle No. WB-23A-7200 fail to co-operate  with the 

answering O.P. and or non participate actively in the proceeding , it will cause 

genuine apprehension in  the mind of this O.P. that there is collusion between 

the claimant and the owner cum driver, then that will obtain to this O.P. the 

protection available U/S- 170 M.V. Act. The answering O.P. further submitted  

that the O.P. has not yet been served with any copy of the record or report of 

the  alleged accident from the concerned police station under section 158(6) of 

the M.V. Act nor any information regarding the alleged accident from the driver 

or owner of the vehicle bearing No.WB-23/A/7200 U/S-134 (c) of the M.V. Act 

1988. Violation of the mandatory direction contained in Sec. 134 (c) of the M.V. 

Act. 

           Under such circumstances, the answering OP praying for 

dismissed the petition. 

 

  The WS filed by O.P. No. 4 i.e. the Oriental Insurance company 

Ltd. contesting and controverting all the averment made in the claim petition 

inter-alia stating that the claim petition is not maintainable in present form, the 

claim is barred by the principles of estoppels, waiver and acquiescence, the claim 

is bad for non-joinder of the necessary parties and mis-joinder of unnecessary 

parties. The answering O.P. denies each and every allegations made in the claim 

petition. The answering O.P. denied its liability to pay any compensation on 

account of the alleged accident. The nature of accident are not clearly stated to 

the claim petition is emphatically denied. The answering O.P. stated that even if 
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the alleged vehicle No. UP-53/T/7085 ( Truck)  in the alleged accident which was 

duly insured with valid insurance policy, without production of the relevant 

documents , showing ownership valid permit, valid driving D/L of the driver 

playing the vehicle at the time of alleged accident, registration certificate, fitness 

certificate etc. by the vehicle claim for compensation is maintenance against this 

O.P. In absence of production and proof of the said documents it must be  

presume that there had been gross violation of its policy. The answering O.P. 

further claim is baseless, imaginary, abnormal and highly fanciful and as such the 

claimant is not entitled to get any compensation. The answering O.P. further 

submitted that he is not liable for the compensation as the vehicle No. UP-53/T-

7085 (Truck) was in stationary condition and other vehicle No. WB-23A/7200 hit 

the vehicle from behind. Hence, the owner/driver of the other vehicle is liable for 

compensation.  

 
  Upon hearing of parties and pleadings following issues were 

framed by my predecessor in Tribunal. 

I S S U E S 

 
1. Whether the alleged accident took place due to rash and 

negligent driving by the driver of the vehicle No. WB-23/A-

7200 ( TATA Truck ) or the driver of UP-53/T-7085 ( Truck ) ?  

 
2. Whether there was contributory negligence on the part of the 

deceased leading to the accident in question ?  

 

3. Whether the claimant is/are entitled to any compensation as 

prayed for, and if yes, from whom and to what extent ? 

 

 
  To substantiate the case the claimant has examined himself as an 

witness.  Though OP did not adduce any defence evidence, but they duly cross 

examined the claimant witness. 

 
  I have also heard arguments, put forwarded by both parties. 
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  Ld. counsel for the claimant submitted that the accident took 

place  due to rash and negligent driving of the driver of the offending vehicle 

bearing No. WB-23A/7200 (Truck). So, the owner and insurer of vehicle No. WB-

23A/7200 is liable to pay compensation whatever may be awarded. 

 

  On the other hand, Ld. counsel for O.P. No. 3 insurance company 

submitted that according to evidence including the documents shows that due to 

rash and negligent driving of the driver of the offending vehicle No. WB-

23A/7200 the said accident took place. So, the insurer of the aforesaid offending 

vehicle is only liable to pay compensation. 

 

  Keeping in mind the rival submissions advanced by Ld. counsel for 

both parties I am going to dispose the case as follows. 

 
Issue  No. 1 and 2  

 
  Both the issues are taken together as they are inter related with 

each other. 

 
    To arrive at a judicial decision, let me appreciate the evidence on 

record. 

  The CW-1, Shri Kamal Saikia the claimant of this case deposed on 

court on or before about 3-30 P.M. his son was proceeding towards Jorhat from 

Guwahati by driving a vehicle bearing registration No. UP-53/T-7085 ( Truck ) . 

On the way of journey his son stopped the vehicle near village Keherukhanda on 

NH-52 way of the said vehicle were standing behind the vehicle  for trace out hte 

mechanical problem  at that in the  mean time one vehicle bearing No. WB-

23A/7200( Tata Truck) was suddenly came from the back side of his son and 

knocked down his son from his back side. Hence, the accident took place. As a 

result, the accident his son sustained grievous injury and expired on the spot. At 

the time of accident his son used to earn Rs. 8,000/- per month as a driver and 

he was 26 years. At the time of accident his son left behind him and one 

unmarried sister. Since he has no income source and his daughter totally depend 

upon income of the deceased. Hence, he filed this claim petition with a prayer for 

compensation of Rs. 14,92,000/-. 
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  To substantiate the case, the claimant has exhibited the following 

documents : 

 

Ext. 1  : is the Form 54 

Ext. 2  : is the another Form 54 

Ext. 3  : is the D/L of the deceased. 

Ext. 4 : is Xerox P.M. report which was issued by 

KCH, Tezpur. 

 

                 In cross-examination made by O.P. insurance company admitted that  

the accident took place  due to fault of the driver of the offending vehicle No. 

WB-23A/7200 (Truck). So, he claim compensation from the driver and insurer of 

the aforesaid vehicle. 

 

                Similarly, in cross-examination made by O.P. No. 3 i.e. United India 

Assurance Co. Ltd. admitted according to final report and eye-witness the 

accident took place not due to fault of his son and at the time of accident the 

owner of the vehicle was also present there. The presence of the owner of the  

vehicle  came to know from the P.S.  

 

                Though the claimant has been exposed to long cross-examination but 

the evidence as to due to rash and negligent driving of the driver of the 

offending vehicle bearing registration No.WB-23A/7200 the said accident took 

place where the claimant son was succumbed to injury has remained unshaken. 

Similarly the documents exhibited by the claimant is also remained unchallenged.  

 

  I have thoroughly perused the whole case record, including the 

evidence and the documents exhibited by the claimants. It is fact in the instant 

case, there is no any eye-witness to produce by claimant who could stated that 

he has seen the rash and negligent driving of the driver of the offending vehicle  

bearing No. WB-23A/7200 ( Truck) as a result said accident has taken place . In 

this connection , I may cited  a case law reported in 1995 ACJ 493 at page A.S. 

Sarmah Vs. Union of India.  
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  “ Where it has been held that negligence means failure to exercise 

the required degree of care and caution. Negligence is the omission to do 

something which a reasonable man guided upon consideration, which ordinarily  

regulate the conduct of human affairs would do, or doing something which a 

prudent and reasonable man would be not do. Negligence is not always a 

question of direct evidence it is an inference to be drawn from proved fact. 

Negligence is not an absolute term but it is a relative one, it is rather a 

comparative term”  

 

  In the instant case, the claimant has vividly described the whole 

incident which is corroborated with the fact of the claim petition. Besides that his 

evidence (supported by the documents exhibits Ext. 1 and 2) clearly shows that 

the accident took place due to rash and negligent driving of the driver of the 

offending vehicle. The claim petition as well as evidence of claimant nowhere 

stated that due to rash and negligent driving of the driver of the both aforesaid 

vehicles accident took place. That apart none of the parties has adduced any 

evidence that due to contributory negligent drives  of the offending vehicle the 

said accident took place. There is a positive evidence even supported by the 

documents including the police report that the aforesaid accident took place due 

to rash and negligent driving of the driver of the offending vehicle No. WB-

23A/7200 ( Truck) . Therefore, it has come to conclusion that (1) due to rash 

and negligent driving of the driver of the offending vehicle No. WB-23A/7200 

(Truck) the said accident took place (2) there was no any contributory negligence 

on the part of the  deceased leading to the accident in  question.  

 

    In considering the claim petition, evidence adduced by CWs and 

the exhibited documents,  Ext. No. 1, 4 and 5  it comes to conclusion that due to 

rash and negligent driving of the vehicle WB-23A/7200 ( Truck),the accident took 

place and for the injury sustained in the accident, the deceased was died. Thus, 

the Issue No. 1 and 2 are decided affirmatively. 
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ISSUE No. 3 

 
  In the decision of Issue No. 1 and 2, it has already decided that 

due to rash and negligent driving of the aforesaid vehicle No WB-23A/7200 ( 

Truck), the accident took place where deceased was died and at the same  time  

the aforesaid vehicle  was duly insured with the OP No. 3 i.e. United India 

Insurance Co. Ltd. vide Policy No. 030300/31/09/01/00001985 valid up to 

22.10.2010. The accident took place on 17.08.2010. Therefore, at the time of 

accident the coverage of the insurance was existed. Therefore, whatever the 

compensation is awarded that has to be indemnified by the Opp. Party No. 3. 

That has not been denied by the O.P. at any point of time.  

 

  Under such circumstance whatever compensation may be 

awarded that has to be indemnified by the O.P. 3.  

 

    In considering the aforesaid discussion, the claimant is entitled to 

get compensation from OP No. 3. i.e. United India Assurance Co. Ltd. 

 

    Now addressing to the quantum of compensation, the claimant 

stated that the deceased was died at the age of 26 years and by profession he 

was a driver of Truck whereby he earned Rs. 8,000/- per month. No doubt, the 

claimant has failed to produce any age certificate of the deceased. It is also a 

fact that other than PM report, the claimant has failed to submit any 

documentary evidence as to the age of the deceased. The said PM report shows 

that the deceased at the age of 26 years. The law is well settled that where there 

is no any specific age certificate of the deceased, the age mentioned in the PM 

report is considered for computation of compensation in death case. So, here in 

the present case for computation of compensation, the age mentioned in the PM 

report is considered. The summery principle laid down by the Hon’ble Supreme 

Court in Sarla Verma vs. DTC, the multiplier taken for consideration of 

compensation would be 17.  

 
  Next question come as to the income of the deceased. According 

to the claim petition, the claimant stated that deceased earned Rs. 8,000/- per 
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month. To substantiate his claim, the claimant has failed to submit any 

documents. Admittedly the deceased was a driver of the Truck. So, we can easily 

presume that he has earned not less than Rs. 6,000/- P.M.  

 

    Therefore, for computing compensation in the present accident 

case, the annual income of the deceased may be presumed Rs. 6,000/- x 12 

months = Rs. 72,000/-. 

 

  The claim petition as well as the claimant is silent where the 

deceased scheduled or married. However, had the deceased been married at 

least wife would have been one of the claimant but the claimant has not  made 

any such person. Under such circumstance I am bound to hold that the deceased 

was a bachelor and claimant being father of the deceased and unmarried 

daughter of the claimant is safe to have been dependent upon the income of the 

deceased.  

 

    Now the question come, what is the deduction made for the 

personal expenses of the deceased had he been alive. In this connection, I may 

rely a case law reported in AIR 2009 SC 1219 (Syed Basir Ahmed and others vs. 

Jamil and another) where in Col. 18, it has been held that – 

 

  “ On the question of deduction on account of personal expenses 

by the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.”  

 
  So, in view of the aforesaid discussion, in the instant case the 

computation of compensation is awarded as follows :- 
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1. Rs. 6,000/- x 12 x 17  =  Rs. 12,24,000/- 
 (multiplied by the multiplier 17,  

the amount comes to Rs. 12,24,000/-) 
 

2. By deducting 50% of his income had deceased been alive, the  
   amounts come to   =       Rs. 6,12,000/- 

 
3. Funeral Expenses  =  Rs.   25,000/- 
 
4. Loss of consortium  = Rs.   20,000/- 
 
5. Loss of estate   = Rs.   10,000/-  
 
  T O T A L  =  Rs. 6,67,000/- 
( Rupees six lakhs sixty seven thousand ) only . 

 

O R D E R 

 

 In the result, the claim petition is allowed, awarding Rs.  6,67,000/-( 

Rupees six lakhs sixty seven thousand ) only  with interest thereon @ 6% 

per annum from the date of filing of the case  i.e. 12.12.2010 till realisation. OP 

No. 3 the United  India Insurance Co. Ltd., Himalaya House ( 2nd & 3rd Floor )38 

–B.J.L. Neheru Road.Kolkata -700071. is directed to make payment of the 

aforesaid amount within a period of 30 days by way of account payee cheque in 

the name of claimant. Failing which, the OP No. 3 i.e. the New India Assurance  

Co. Ltd., Himalaya House ( 2nd & 3rd Floor )38 –B.J.L. Neheru Road.Kolkata -

700071.  shall be liable to pay future interest at the same rate from date of filing 

of the case i.e. 12.12.2010  till full and final realisation.  

 

  Given under my hand and seal on this 9th day of June, 2016. 

 

 
( A. K. Borah ) 

Member 
Motor Accident Claims Tribunal, 

Sonitpur :: Tezpur 
 

 

      


